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NOTES 

1.  For  an  application  of  INS  v.  AP  in  more  highbrow  circumstances  see 

Metropolitan  Opera  Association  v.  Waqner-Nichols  Recording  Corp.  (1950) 
101  N.Y.S.  (2d)  483  (N.Y.  Supreme  Court). 

2.  In  Moorqate  Tobacco  Co.  Ltd,  v.  Philip  Morris  ltd,  and  Another  (1985), 

56  A.L.R.  193  (H.C.  Aust)  Dean  J.  stated  that  the  phrase  "unfair 
competition"  has  been  used  in  three  contexts:  as  a  synonym  for  the 
doctrine  of  passing  off,  as  a  generic  name  to  cover  the  range  of  legal 
and  equitable  causes  of  action  available  to  protect  a  trader  against  the 
unlawful  trading  activities  of  a  competitor,  and  as  a  cause  of  action 
based  on  the  misappropriation  of  knowledge  or  information  in  which  one 
has  a  quasi -proprietary  right.  He  then  stated  that  no  tort  involving 

the  third  branch  was  known  to  Australian  law.  He  noted  that  the  House 
of  Lords  had  never  approved  INS  v.  AP  and  cited  with  approval  Dixon  J.'s 
statement  in  Victoria  Park  that  "it  is  not  because  the  individual  has  by 
his  efforts  put  himself  in  a  position  to  obtain  value  for  what  he  can 
give  that  his  right  to  give  it  becomes  protected  by  law  and  so  assumes 
the  exclusiveness  of  property,  but  because  the  intangible  or  incorporeal 
right  he  claims  falls  within  a  recognized  category  to  which  legal  or 
equitable  protection  attaches."  He  continued: 

The  rejection  of  a  general  action  for  "unfair 
competition"  involves  no  more  than  a  recognition  of 
the  fact  that  the  existence  of  such  an  action  is 
inconsistent  with  the  established  limits  of  the 
traditional  and  statutory  causes  of  action  which  are 
available  to  a  trader  in  respect  of  damage  caused  or 
threatened  by  a  competitor.  Those  limits,  which 
define  the  boundary  between  the  area  of  legal  or 
equitable  restraint  and  protection  and  the  area  of 
untrammelled  competition,  increasingly  reflect  what 
the  responsible  Parliament  or  Parliaments  have 
determined  to  be  the  appropriate  balance  between 
competing  claims  and  policies.  Neither  legal 
principle  nor  social  utility  requires  or  warrants  the 
obliteration  of  that  boundary  by  the  importation  of  a 
cause  of  action  whose  main  characteristic  is  the  scope 
it  allows,  under  high-sounding  generalizations,  for 
judicial  indulgence  of  idiosyncratic  notions  of  what 
is  fair  in  the  market  place. 


NOTES 


1.  The  trial  judge  in  Krouse  v.  Chrysler  Canada  (cited  by  Henry 
j.  in  Athans )  found  that  the  plaintiff  football  player's 
image  was  used  without  authorization  to  advertise  cars.  He 
found  that  while  the  mere  unauthorized  use  of  a  name  or 
likeness  was  not  actionable,  there  could  be  recovery  if  that 
use  impaired  the  plaintiff's  ability  to  exploit  commercially 
his  or  her  likeness.  In  coming  to  this  conclusion  he 
reviewed  a  series  of  cases  on  "the  right  of  an  individual  to 
his  elements  of  identity".  He  took  this  approach  rather 
than  embark  on  an  "abstract  analysis  of  property"  since 
property  is  "an  open-ended  concept  to  protect  the  possession 
and  use  of  that  which  has  measurable  commercial  value".  He 
quoted  with  approval  the  following  passages  from  Dixon  v. 
Holden  (1869),  L.R.  7  Eq.  488  per  Malins  V.C.  at  pp.  492  and 
494  : 


What  is  property?  One  man  has  property  in 
lands,  another  in  goods,  another  in  a 
business,  another  in  skill,  another  in 
reputation;  and  whatever  may  have  the  effect 
of  destroying  property  in  any  one  of  these 
things  (even  in  a  man's  good  name)  is,  in  my 
opinion,  destroying  property  of  a  most 
valuable  description. 


In  the  decision  I  arrive  at  I  beg  to  be 
understood  as  laying  down  that  this  Court  has 
jurisdiction  to  prevent  the  publication  of 
any  letter,  advertisement,  or  other  document, 
which,  if  permitted  to  go  on,  would  have  the 
effect  of  destroying  the  property  of  another 
person,  whether  that  consists  of  tangible  or 
intangible  property,  whether  it  consists  of 
money  or  reputation.  Professional  reputation 
is  the  means  of  acquiring  wealth,  and  is  the 
same  as  wealth  itself. 


NOTES 


I-J5 


1.  For  a  decision  of  the  United  States  Supreme  Court  going  the  other  way 
see  Carpenter  et  al  v.  U . S .  ,  108  S.Ct.  316  (  1987). 

2.  For  a  comment  on  the  Stewart  case  which  discusses  also  the  other  cases 
we  have  looked  at,  see  A.  Weinrib,  "Information  and  Property",  (1988)  38 
University  of  Toronto  Law  Journal  117.  See  also  D.  Doherty,  "When  is  a 
Thief  Not  a  Thief?  When  he  Steals  the  Candy  but  Leaves  the  Wrapper", 
(1988)  63  C.R.  (3d)  322.  Both  authors  disagree  with  the  Supreme  Court's 
ruling.  Doherty  writes  that  the  result  "seems  ludicrous"  because 
criminal  liability  is  made  to  depend  "on  whether  [Stewart]  ...  took  the 
package  (a  worthless  item)  along  with  the  contents  (a  valuable  item)". 

He  further  argues  that  "a  consideration  of  the  language  of  s.283  of  he 
Criminal  Code  ...,  along  with  the  applicable  policy  considerations, 
yields  the  conclusion  dictated  by  common  sense:  Mr.  Stewart  should  have 
been  convicted." 

3.  In  R.  v.  MacEwen;  R.  v.  Bel  1  [1947]  2  D.L.R.  62  (P.E.I.S.C.)  the  accused 
were  charged  with  theft  of  alcohol.  The  Prohibition  Act.  R.S.P.E.I. 

1937,  c.  27,  s.88  provided: 

88.  No  property  rights  of  any  kind  shall  exist  in 
liquors  unlawfully  kept  at  any  place  in  this  Province, 
or  in  the  vessels  of  receptacles  containing  the  same, 
and  in  all  such  cases  the  liquors  and  the  vessels  and 
receptacles  in  which  such  liquors  are  contained,  may 
be  seized  and  may  be  ordered,  by  the  Court  or 
Magistrate  having  jurisdiction  in  the  place  where  the 
offence  was  committed,  to  be  destroyed  or  otherwise 
disposed  of,  such  order  to  be  made  on  the  application 
of  the  Attorney-General  or  counsel  acting  for  the 
Crown. 

In  addressing  the  Grand  Jury  as  to  whether  they  could  bring  in  a  true 
bill  of  indictment,  Campbell  C.J.  P.E.I.  said: 

The  law  regarding  theft  is  part  of  our  criminal  law, 
and  criminal  law  is  a  subject  under  the  exclusive 
jurisdiction  of  the  Parliament  of  Canada;  but  the 
criminal  law  of  theft  only  goes  to  the  extent  of 
defining  the  offence.  The  offence  is  defined  in 
general  as  being  the  taking  of  particular  commodities 
or  goods  so  as  to  deprive  the  owner,  or  some  person 
having  a  special  interest,  of  the  possession  or 
enjoyment  of  those  goods.  In  other  words,  theft  is  an 
interference  with  property  rights,  whether  absolute  or 

limited - In  order  for  goods  to  be  stolen  they  must 

be  the  subject  of  property  right  or  special  interest, 
and  the  criminal  law  does  not  define  what  property 
rights  are.  The  existence  or  attribute  of  property 
rights  remains  the  subject  of  provincial 

jurisdiction - Under  the  Prohibition  Act  alcoholic 

intoxicating  liquor,  including  essences,  cannot  be  the 


subject  of  property,  in  whoever's  possession  they  are, 
and  therefore  they  cannot  be  the  subject  of  theft. 

I  forgot  to  mention  that  the  bottles  are  in  the  same 
position  as  the  essence.  No  matter  how  valuable  the 
bottles  containing  the  illicit  liquor  might  be,  no  one 
has  ownership  of  them. 

To  summarize  as  to  the  question  of  theft,  I  don  t  see 
how  a  charge  of  theft  can  be  made  as  to  the  essences 
or  as  to  the  bottles  in  which  they  are  contained. 


4.  In  R.  v.  Roberts  (1991),  49  O.A.C.  134  (C.A.)  a  policeman  was  convicted 
of  theft  for  taking  the  carcass  of  a  deer  killed  by  a  motorist.  The  driver 
had  called  the  police  and  asked  a  friend,  Hueser,  to  collect  the  carcass. 
Hueser  got  there  first  and  loaded  it  onto  his  truck.  The  policeman  then 
arrived  and  took  the  carcass,  eventually  giving  it  to  his  girlfriend's  father. 
Roberts  appealed  his  theft  conviction  on  the  ground  that  "Mr.  Hueser  had  no 
proprietary  interest  in  the  carcass  of  an  animal  ferae  naturae  [not 
domesticated]  killed  on  a  highway".  In  dismissing  the  appeal  Lacourciere  J.A. 
made  two  points.  First: 

The  prima  facie  presumption  of  law  is  that  the  person 
who  has  de  facto  possession  has  the  property,  and 
accordingly  such  possession  is  protected,  whatever  its 
origin,  against  all  who  cannot  prove  a  superior  title. 

This  rule  applies  equally  in  criminal  and  civil 
matters.  Thus  a  person  in  actual  or  apparent 
possession,  but  without  the  right  to  possession,  has, 
as  against  a  stranger  or  a  wrongdoer,  all  the  rights 
and  remedies  of  a  person  entitled  to  and  able  to  prove 
a  present  right  to  possession. 


Second: 


The  provisions  of  the  Game  and  Fish  Act,  R.S.O.  1980, 
c.  182  and  the  regulations  thereunder  are  relevant 
with  respect  to  this  ground  of  appeal.  The  appellant 
argued  that  the  driver  of  the  vehicle  or  Mr.  Hueser  as 
agent  did  not  acquire  any  property  or  interest  in  the 
carcass.  However,  we  are  satisfied  that  s.  31  of  the 
Game  and  Fish  Act  and  its  regulations  recognize  the 
beneficial  interest  of  a  person  who  "acquires"  an 
animal  suitable  for  food.  The  carcass  of  a  wild 
animal  which  has  been  reduced  to  possession  is  a 
"thing"  within  the  meaning  of  s.  322  of  the  Criminal 
Code  can  be  the  subject  of  theft. 


(e)  Other  Property  Claims 


I-?* 


From  the  cases  read  so  far,  what  arguments  would  you  make 
that  the  following  should  be  recognized  as  property?  Should  such 
recognition  be  restricted  to  certain  contexts  only? 

1.  The  law  degree  you  will  shortly  possess? 

2.  Your  spleen  following  its  removal  in  an  operation?  (See 
Moore  v.  Regents  of  the  University  of  California.  249  Cal. 
Rptr.  494  (1988,  Court  of  Appeals). 

3.  A  license  to  operate  a  taxi-cab?  (See  Re  Foster  (1992),  89 
D.L.R.  (4th)  555  (Ont.  G.D.) 

4.  The  right  to  produce  a  certain  quota  of  milk  under  a 
government  marketing  scheme?  (See  Ackerman  v.  Attorney- 
General  of  Nova  Scotia  et  al  (1988),  47  D.L.R.  (4th)  681 
(N.S.S.C.-T.D. ) .  Or  tobacco?  (See  Re  National  Trust  Co.  v. 
Bouckuyt  (1987),  43  D.L.R.  (4th)  543  (Ont.  C.A.). 


